Introduction
Access to 'all the world's knowledge' is an ancient aspiration; a less venerable, but equally vigorous, universalism strives for the borderless protection of authors' rights. Late 19th-century law and politics implemented copyright universalism; 21st-century technology may bring us the universal digital library, and with it a clash of utopian yearnings, if culture freely accessed comes to mean culture unremunerated. Does the universal digital library of the near future threaten copyright holders, particularly book publishers? Lest we sound too soon the dirge for traditional publishers and newer commercial distribution intermediaries, we should remember that digital media may enhance 'access to culture', but culture freed from its former masters may yet not be 'free'. Access-triumphalism may bring us not the universal digital library but the universal digital bookstore.
In this talk, I will first evoke two utopian goals: universal access to knowledge, and universal authors' rights. The former implied a curator-custodian, a public institution that would gather, systematize and make available the world's knowledge. The latter enforced private prerogative through the international recognition of authors' property rights that arise from their creativity or that are justified by the public benefits those creations bestow. Despite occasional skirmishes between copyright owners and libraries-think of the long resistance of some members of the Stationers' Company to depositing copies in the libraries designated by section 5 of the 1710 Statute of Anne 1 -custodians and creators of knowledge long pursued complementary aims. That now may be changing. In the last part of this talk, I will address the clash of utopias epitomized by the Google book-scanning program and the legal responses it has inspired. Finally, as we query whether, through mass digitization, libraries will replace publishers, or vice-versa, we should not lose sight of the authors, who are both copyright's raison d'être and the necessary forebears of libraries, for without works of authorship to stock the collection, there is nothing to curate.
Access to Knowledge Utopianism: The Alexandrian Impetus
Let's start with a Cook's tour of custodians and curators, from the Library of Alexandria century, to new technologies of the 20th century, culminating in the soon-to-debut Digital Public Library of America. 3 Utopian dreams of a universal archive of knowledge almost always refer to the Library of Alexandria. It is often described as a 'universal library'. 4 According a 2nd century BC document from the Jewish community of Alexandria, its mission was 'To collect ... all the books in the world'. 5 Commentators throughout antiquity and early Christianity similarly evoked the comprehensive aspirations of the library. The American classicist and historian Roger Bagnall has described the persistent power of the idea of the Library of Alexandria:
[T]he Library of Alexandria bequeathed the image of itself, the idea of a large, comprehensive library embracing all of knowledge. … The Library ... appealed to the imagination of all who wrote about it. Its grip on the minds of all who contemplated it was already in antiquity as great as it was later, and it hardly mattered what fanciful numbers they used to express its greatness. Although the authors whose works survived antiquity told posterity little of any concrete substance about the Library, they transmitted its indelible impression on their imaginations. 6 Moving ahead some 1500 years, with the advent of the printing press and the vast increase in the range of books, new and old, that it enabled, no single place could unite all literary and scientific productions. The urge to comprehensive knowledge did not abate, however. Rather it spawned a new kind of collection and systematization, the thematic catalogue, exhaustively treating the cataloguer's chosen subject. Doni seems to have become obsessed with his task, for a subsequent printing from 1550 tells us that it is 'newly reprinted, corrected, and with many things added that were missing'.
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In 1557 the indefatigable Doni produced a second edition, featuring an even more prolix subtitle, informing us that his work now consists of three treatises, and stating that the second treatise includes Doni's more recent listings of the authors, the works, the titles and the substance, and that his book is 'necessary and useful to all those who need knowledge of [our] language, and wish to know how to write and think about all the authors, their books and their works'.
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The Libraria went through further editions, even following Doni's death, as successive publishers sought to satisfy a vigorous demand for this kind of compendium. Thus, a 1580 edition tacks on to Doni's run-on title the information that to the current printing 'have been added all the vernacular works published in the last 30 years in Italy'. However, in a punctilious nod to the Counter-Reformation, the 1580 edition's subtitle also cautions 'and having removed from it all the prohibited authors and books'. [A]ll knowledge, all information could be so condensed that it could be contained in a limited number of works placed on a desk, therefore within hand's reach, and indexed in such a way as to ensure maximum consultability. In this case the World described in the entirety of Books would really be within everyone's grasp. The Universal Book created from all Books would become very approximately an annex to the Brain, a substratum even of memory, an external mechanism and instrument of the mind but so close to it, so apt to its use that it would truly be a sort of appended organ, an exodermic appendage. … This organ would have the function of making us 'ubiquitous and eternal '. 12 Sounds like science fiction, only today's futurists would house the information in an 'endo-dermic appendage', such as a brain-embedded microchip to which information could be uploaded, à la The Matrix. Otlet's frenzied efforts to capture and catalogue all the world's knowledge produced real information-processing innovations, too. He invented the great search tool of libraries of yore, the once-ubiquitous system of index card files on rods in pull-out drawers in library cabinets. And with over 12 million of those index cards he created an archive he called the Mundaneum, which he saw as a successor to the Library of Alexandria, the Summa of Aquinas, the Encyclopédie, and all the world's great libraries, museums and world expositions put together. We might perceive it as a kind of Google avant la lettre. proposed a 'memex', a private device for information storage and retrieval that, by responding to and storing the associations that the human mind produces, would transcend the 'artificiality of systems of indexing' used in libraries.
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Bush described the device and its capacities as follows:
A memex is a device in which an individual stores all his books, records, and communications, and which is mechanized so that it may be consulted with exceeding speed and flexibility. It is an enlarged intimate supplement to his memory. 16 Note the 'memory supplements' metaphor recalling the Otlet-ian 'exodermic appendage' of the mind. Mechanical storage adjuncts to the brain join the Library of Alexandria as a top trope for the bibliographically inclined. Bush continued:
It consists of a desk, and while it can presumably be operated from a distance, it is primarily the piece of furniture at which he works. On the top are slanting translucent screens, on which material can be projected for convenient reading. There is a keyboard, and sets of buttons and levers. Otherwise it looks like an ordinary desk.
In one end is the stored material. The matter of bulk is well taken care of by improved microfilm. Only a small part of the interior of the memex is devoted to storage, 14 the rest to mechanism. Yet if the user inserted 5000 pages of material a day it would take him hundreds of years to fill the repository, so he can be profligate and enter material freely.
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From the photographic impressions of microfilm to today's digital scanning, the prospects for the great and universally accessible compendium of content are en route to realization. Indeed, Harvard University librarian and renowned historian of the book, Robert Darnton, has announced that the Digital Public Library of America will launch in April 2013. At a lecture at Columbia Law School in April 2012, Darnton declared: 'We know that we want the DPLA to serve a broad constituency: not just faculty in research universities but students in community colleges, ordinary readers, K-through-12 school children and seniors in retirement communities-anyone and everyone with an interest in books'. 18 Darnton is confident that the DPLA will overcome any technological and funding impediments. There remains one stumbling block: many of those interesting books are still under copyright, and sorting through the rights clearance may prove daunting if not intractable. But we will return to those problems after we consider how copyright, with its own universalist aspirations, comes into the picture.
Copyright Utopianism: Universal Protection of Authors' Rights
Before copyright, the printing press gave rise to printing privileges, issued by territorial sovereigns to protect and encourage the investment in the material and labour of printing. But each sovereign's power to protect the nascent book trade extended only to the limits of its realm (or, for Venice, its Republic). Publishers-or authors, for authors, too, obtained privileges-who envisioned multi-territorial distribution would seek multiple privileges, for example, from the It is, however, cheering to observe, that universally, with the advance of political civilization and a clearer perception of individual rights, the acknowledgement of literary property has likewise advanced, and the true basis upon which its justice rests has been more and more clearly perceived in countries where the true ground had been lost sight of.
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Property rationales also fuelled the endeavours, starting in the mid-19th century, to achieve the goal of universal international protection of authors' rights. Rising literacy, both literary and musical, had by then contributed to an international market for works of authorship, but copyright owners still found their rights confined to national borders. Bilateral treaties arose to grant protection on the basis of reciprocity, but obtaining coverage for multiple territories remained complex and cumbersome. means 'copyright maximalism'-setting greedy copyright owners against the broader public interest-it is worth observing that the distinguished Belgian lawyer Charles Faider, who presided over the Congress, also grandiloquently asserted the necessity to proclaim as a fundamental principle, the uniform, universal and international recognition of intellectual property: the enjoyment of this property should be broadly guaranteed, but within reasonable limits, in order to pour into the common stock of human intelligence the treasures by which those elite spirits, after their temporary profit, receive forever the honour and the glory and the gratitude of mankind. 25 The proceedings indicate that this declaration reaped great applause, as did his subsequent acknowledgement that the fair exchange [of time-limited protection] is the debt of genius toward the multitude; I daresay it is the debt of genius toward glory itself, ... so that the masterpieces of the arts which civilize future generations shall be accessible to all without being costly for anyone. Victor Hugo made several speeches in the course of the 1878 Congress, often at a rather high level of abstraction, and an even higher level of oratory, about truth, beauty and civilization, literature and human progress. But he also pronounced on copyright, in terms echoed today by 25 Ibid., pp. 42-43. 26 Like his predecessors in Brussels, Victor Hugo was a copyright universalist, but not an absolutist. 'Let us establish the principle of the respect of property; let us affirm literary property', he exclaimed, 'but, at the same time, let us also establish the public domain. ... If of the two rights, that of the writer and that of the human spirit had to be sacrificed, it would certainly be the right of the writer, for the public interest is our sole preoccupation, and the whole of the people, I declare, must come before us'.
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As a result, while a few diehards were still militating for perpetual copyright control over works of authorship, Victor Hugo advocated an end to the author's exclusive right at death, followed by an indefinite 'domaine public payant'-allowing full use of works, but with payment to the heirs. 31 Ibid., p. 107. 32 See, e.g., Hugo's early remarks to the 1878 Congress: 'The law should give to all publishers the right to publish any book after the author's death, on the sole condition of payment to the direct heirs of a very small royalty that would not in any case exceed five to ten percent of net profits. This very simple system, which reconciles the writer's incontestable property right with the no less incontestable right of the public domain, has been recommended'. Ibid. (translation mine). integrity of Hugo's oeuvre, to prevent the publication of other authors' purported sequels to Les Misérables.
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The Congress voted several resolutions, including the declaration that '[t]he author's rights over his work constitutes not a grant made by law, but one of the forms of property that the legislator must guarantee'.
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The delegates also endorsed the 'domaine public payant' and the non-discrimination principle of treating foreign authors as if they were local authors. The second of these propositions became a cornerstone of the Berne Convention; 35 the first, albeit adopted in some national legislations, for example Italy's, has never become an international norm. 36 The Berne Convention emerged in 1886 after three years of Congresses pitting two competing conceptions of international copyright. Under one, more universalist, view, the Convention would adopt a supranational copyright code, imposing uniform substantive norms on all member states. This approach had the merit of simplicity, but was politically unlikely, for it would have required member states to forego distinctions derived from national cultural policies.
The alternative, national treatment, ensured that foreign authors would be assimilated to local authors. Thus, within each member state, domestic and foreign authors would be subject to the same copyright law, but the substantive norms might differ from State to State. In the end, the Berne Convention combined the approaches, making national treatment the general base line (with certain exceptions), but specifying certain supranational standards of protection that member states would be obliged to accord to foreign authors, whatever the level of protection 33 they granted to their own authors. Each successive revision conference added to the number of supranational norms, so that by the present day we have come close to an international copyright code, or at least an international copyright framing law, whose details member states fill in. 37 For our purposes, tracing the development of universal authors' rights, perhaps the most important revision conference was the one held in Berlin in 1908. It established the dual principles of (1) absence of formalities conditioning the existence and enforcement of copyright, and (2) independence of international and domestic protection. Formalities are conditions precedent to the existence of enforcement of copyright, such as registration and or publication of claims, and/or national library deposit of copies. In the 19th century, an author would have had to have complied with the formalities of each country for which he sought protection-assuming the country of which the author was not a national extended any protection at all to foreign claimants. 39 Proper compliance was cumbersome, costly, and often unsuccessful, hence authors' demand as early as the 1858 Brussels Congress that authors be protected in all countries so long as they satisfied whatever formalities their home countries imposed. The 1886 and 1896 versions of the Berne Convention adopted this approach. 40 But in practice, it turned out to be difficult to prove to foreign authorities that the author had complied with the country of origin's formalities. As a result, the 1908 Berlin revision prohibited the imposition of formalities on foreign authors altogether, although member states remained free to require that domestic authors affix notice, register claims and/or deposit copies with local authorities. 41 And, to ensure that an author's failure to carry out domestic formalities-with a consequent loss of protection in the country of origin-would not affect the 37 See generally Ricketson & Ginsburg (n. 23), paras. 2.01-04. 38 Ibid., para. 3.12. 39 See ibid., paras. 1.19, 1.40. 40 Ibid., para. 2.13. 41 Ibid., para. 3.12.
availability of international protection, the Berlin revisers specified that 'apart from the provisions of this Convention, the extent of protection, as well as the means of redress afforded to the author to protect his rights, shall be governed exclusively by the laws of the country where protection is claimed'.
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The effect of this language was to confer copyright through the Berne Union, automatically and upon creation, on every Convention-covered work created by an author who was a national of a Berne Union member state, or first published within a member state.
The Berne Union today is composed of 166 member states, including the United States, of which I am a national. 43 As a result of the Berlin revision, the moment I created this lecture, it enjoyed copyright protection in each of those 166 countries, without any obligation that I fill out any forms or pay any registration fees to authorities in any one of those countries. This is indeed the universal coverage for which Dickens and Mill in 1858 and Victor Hugo and Ivan Turgenev in 1878 yearned.
Clash of Utopias: Universal Library or Universal Bookstore?
This brings us to the clash of universalist aspirations; how can 'all the world's knowledge' including that expressed in works whose copyrights have not expired, be delivered, on demand, to users anywhere in the world (with Internet access), if the copyrights of the creators and publishers of those works are supposed to exist and be enforceable almost Google engaged in wholesale, blatant copying, without first obtaining copyright permissions. While its competitors went through the 'painstaking' and 'costly' process of obtaining permissions before scanning copyrighted books, 'Google by comparison took a shortcut by copying anything and everything regardless of copyright status.' As one objector [to the settlement] put it: 'Google pursued its copyright project in calculated disregard of authors' rights. Its business plan was: "So, sue me." ' 47 Since the court's rejection of the class action settlement, Google has reached a separate settlement with the publishers, but the terms are undisclosed. 48 The authors' class action continues.
Had the class action settlement been approved, it might, at least in the short run, have approximated the Alexandrian aspirations of the Internet-enabled, because, in addition to generally providing full text copies of copyright-expired works (as to which Alexandria may already have been achieved), it would have offered various levels of access to in-copyright books. For copyright-protected books not commercially available (out of print), users would have seen up to 20 per cent of the text under the standard preview. So where's the rub? Google is not an eleemosynary institution. Robert Darnton doubtless expressed the fears of many institutional librarians when he cautioned that the price of the institutional subscription may rise precipitously, putting libraries in the same kind of pricing stranglehold they complain of today regarding the scientific journal publishers. 51 Moreover, with or without the class action settlement, the level of access via libraries or online bookstores to commercially available in-copyright books (that is, current titles) depends on agreements with the rightholders. If an author or publisher wishes to make her work freely available, for free (or against advertising revenue), she may do so, with or without Google. And rightholders who want to be paid have authorized Google (and Amazon, and Barnes and Noble, etc.) to sell eBook versions of in-copyright titles; indeed they were doing so even before Google began its massive unauthorized scanning. As to current titles, then, the market for electronic access via Google or others is well under way.
But what about libraries? Many rightholders may be reluctant to make their works available for unremunerated library access if that access is likely to compete with commercialization of the book. Yet were libraries to take full advantage of the capacities of digital media, the competition would be apparent. In the hardcopy world, only one reader can consult a copy at a time, and the reader must travel to the library, even if she borrows the book to read at home. So while some library patrons may borrow books instead of purchasing them, there is too much 'friction' in the process for library lending to substitute for book sales generally. In the digital environment, by contrast, libraries could, as a matter of technology, make the book available simultaneously to all interested readers, accessing from anywhere in the world. As a matter of law, however, such broad distribution would require the copyright holders' authorization. In considering ways in which libraries might alleviate competition with publishers, we have been assuming that, given the choice between free and paid access, the public will prefer the former. But the assumption turns on equivalent levels of access. If copyright holders limit the level of free remote access that libraries may provide, but publishers make full text available for a fee (or against advertising revenue), the commercial option may seem more attractive. I suspect that, especially among the members of this august Academy, I am not alone in having occasionally to point to physical books to remind students that they might need to go to the library to consult these artefacts because not everything is available on the Net. As publishers or digitized and made available to the public. As a result, the problem of 'unavailable books' may be transitional, but for now there are undoubtedly millions of out-of-print in-copyright books existing only in hardcopy format.
How are these works to be digitized? Conversion to digital format is the prerequisite to bringing these works under the aegis of the virtual Library of Alexandria, but it is not clear who can or will exercise the rights to scan and store (unless you're Google, and just go ahead and do it anyway). With respect to publishers, we can anticipate at least two problems. First, lack of economic incentive to commit the resources to scanning all the in-copyright books they ever published (though these costs may constantly be decreasing). Second, and more significantly, for older books, the rights may have reverted to the authors, or the publisher may never have acquired the digital rights, and therefore, without reaching a new agreement with the author, the publisher can't unilaterally digitize or authorize third parties to do so.
What about authors? In addition to the resource problem, the older the book is, the harder the author or her heirs may be to find. And depending on the competent national law, if the author is dead, it may be necessary to obtain a majority or even unanimity of the heirs' agreement. If the rightholder subsequently turns up, the work's 'orphan' status will end, and the rightholder will be entitled to fair compensation for past exploitations. 59 Importantly, the Directive provides that a work deemed 'orphaned' following a diligent search in its EU country of origin will be considered 'orphaned' in all other EU member states. 60 Does the Orphan Works Directive pave a digital path to Alexandria? Probably not. First, we do not know how significant is the universe of rightholders for books and periodicals who cannot be found following the requisite diligent search. If anything, as suggested earlier, there may be too many potential rightholders. Second, the diligent search requirement does not lend itself to mass digitization since it implies individualized inquiry and accordingly high transaction costs. Google Books demonstrates the point. When Google massively scanned the books in the University of Michigan library, it did not search (diligently or otherwise) for copyright owners.
Rather, it offered copyright owners an 'opt-out' solution: if the copyright owner didn't want its books to be in the Google Books program, it could tell Google, and Google would block views of the books Opt-out approaches favour the proposed use, but, as the US Justice Department and the district judge who rejected the Google Books class action settlement stressed, they turn copyright on its head.
61
As a system of exclusive rights, copyright generally obliges exploiters to ask permission first.
Legislatures, however, can depart from the exclusive rights default, at least as a matter of domestic law. Several countries are considering measures that would permit mass digitization subject to payment to a collecting society, and subject to the author or publisher's opt-out.
Because these laws or proposals do not limit the beneficiaries of these mass digitization authorizations to non-profit libraries, the breadth of their application may be problematic. But means, of course, is not an obvious endeavour. We might take library-publisher coexistence in the hardcopy world as a starting point, but it seems a waste to replicate the limitations of that world in the digital environment. On the other hand, the digital world also offers opportunities for individualized commercialization of the 'back list' of books (or portions of books) in ways that free remote delivery by libraries might compromise, so it may be necessary to limit the number of simultaneous remote readers.
Second, the exception should favour the creation of otherwise unavailable digitized versions. As the publishers' agreement with Google suggests, it is possible to cover some of the universe of extant hardcopies by negotiated agreements (albeit not necessarily negotiated with libraries). The older the book, however, the more elusive a negotiated solution because the necessary parties may not be around to be represented. A 'moving wall' at the back end of the copyright term, as Professor Darnton has suggested, may offer an appealing application of the opt-out technique, allowing public libraries both to digitize and to disseminate during the last years of the copyright term, subject to objection by copyright holders. 62 Moreover, for countries with 'life+70' copyright terms, imposing an opt-out solution for the last twenty years would not contravene Berne Convention norms, because the conventional copyright term is 'life+50'. 63 Fifty years post mortem auctoris is, nonetheless, a very long time, and so an opt-out approach, perhaps combined with statutory remuneration, is worth considering in order to enable public libraries to make the digital books available remotely for some greater portion of the postmortem copyright term.
Third, for any exception that includes statutory remuneration, authors (or their heirs)
should be the recipients. The law should presume that, in the absence of proof by the publisher that it holds digital rights (in whole or in part), the money should go to the author.
Conclusion
The digital era is bringing us a convergence of the functions of library and of publisher.
The blurring of their roles has prompted some, notably the French legislature, 64 holders and public libraries, so that free public, digital, libraries may continue to develop, and also so that authors may reap the benefits both of broad dissemination and commensurate remuneration.
